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Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as ‘Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a ‘‘Practicing Lawyer’ On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes ? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 





| 226 Pages Bound in Sheep, Price, $3.00 Delivered Free 
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CONSTRUING THB CONSTITUTION TO FIT 
NEW CONDITIONS. 


The idea supposed to receive indorse- 
ment in the editorial sanctum of The Out- 
look, exploited in its columns and vocally 
elsewhere by its progenitor, has received, 
not very emphatic, but some approval by 
at least one member of the Wisconsin Su- 
preme Court. But even this mild, not to 
say ambiguous, indorsement was not al- 
lowed to escape instant challenge by other 
members of the court. 

Excerpts from opinions, in which there 
was an unanimous upholding of the Wis- 
consin Workmen’s Compensation law in the 
recent case of Borgnis v. Falk Co., 133 N. 
W. 209, showing this mild approval and 
dissent therefrom follow hereinafter, the 
former being by Winslow, Chief Justice. 
So far as we interpret his opinion, even this 
intensely qualified view seems 
sarily expressed. Indeed, it would appear 
that, if the learned Chief Justice’s view as 
to the law under consideration being con- 
stitutional or not was dependent on what 
we quote, he owed it to his judicial em- 
inence to buttress what he says with au- 
thority, if any was to be found. He said: 

“Constitutional commands and_prohibi- 
tions, either distinctly laid down in express 
words or necessarily implied from general 
words, must be obeyed, and implicitly 
obeyed, so long as they remain unamended 
or unrepealed. Any other course on the 
part of either legislator or judge constitutes 
violation of his oath of office; but when 
there is no such express command or prv- 
hibition, but only general language, or a 
general policy drawn from the four corners 
of the instrument, what shall be said about 
this? By what standards is this general lan- 
guage or general policy to be interpreted 
and applied to present day people and condi- 
tions? When an eighteenth century con- 
stitution forms the charter of liberty of a 
twentieth century government, must its 


unneces- 








= oy IF 4 a 
general provs one | he comptr@ett Sand “in- 
terpreted by an eighteenth century mind in 
the light of eighteenth century conditions 
and ideals? Clearly not. This were to 
command the race to halt in its progress— 
to stretch the state upon a veritable bed of 
Procrustes.” 

Barnes, J., in concurring in the judgment, 
said; 

“IT concur in the opinion of the Chief 
Justice, except in so far as it is said in 
effect that our constitutions may mean one 
thing to-day and something different to- 
morrow, depending on whether conditions 
and ideals have in the meantime undergone 
a change. I regard our constitutions. as 
immutable, except when changed in the 
manner therein prescribed. Judges, in in- 
terpreting our fundamental laws, may at 
one time reach conclusions different from 
those which would be reached at another 
time. This does not argue that the con- 
stitutional provision under consideration has 
undergone any change, but demonstrates 
that judges, being finite beings, made a 
mistake at one time or the other. No act 
of the legislature should be declared un- 
constitutional unless it is clearly so. This 
is elementary. By hewing closely to this 
line, there is little danger of the courts com- 
mitting any serious blunders in interpreting 
our organic laws. If a legislative act, meas- 
ured by this standard, trenches on the Con- 
stitution, it should be held void, regardless 
of whether or not the provision violated is 
out of harmony with twentieth century con- 
ditions and ideals, To hold otherwise is to 
say that the courts may change our funda- 
mental laws. This would be a clear usurpa- 
tion of power, never vested nor intended 
to be vested in the courts, and one which 
was reserved to the people themselves. I 
am a firm believer in constitutional govern- 
ment. I do not share the belief that our 
constitutions have become archaic, or that 
they have outlived their usefulness. If the 
opinion of the court is intended to mean 
that it is a doubtful question whether our 
constitutions should be preserved or thrown 
in the ‘scrap heap,’ [ do not agree with it.” 
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He, in turn, was followed by Marshall, 
J., also concurring, who said: 

“The remarks in the court’s opinion 
which may suggest to some that a different 
meaning is to be read out of the Constitu- 
tion now than formerly; that it may have 
meant one thing when framed and later 
another, and now be held differently, ac- 
cording to judicial interpretation to meet 
social necessities as recognized by human 
instrumentalities in the particular environ- 
ment—probably was not so intended, but | 
sense danger of a contrary impression going 
out. Such ability to bend the fundamental 
law in the name of judicial interpretation— 
the idea that an eighteenth century con- 
struction for an eighteenth century condi- 
tion may not, and at the hands of the court 
does not have to, fit a twentieth century con- 
dition—has been advanced by some, but 
not, significantly at least, by any court. On 
the contrary, it has met with universal con- 
demnation. That it is wrong, every man 
of eminence that has ever written upon 
the subject in the past, as well as the very 
nature of the case and the very logic and 
limitations of judicial interpretation, bear 
witness. The fertile method of dealing with 
the Constitution has been characterized as 
one which has ‘furnished a mode of argu- 
ment which would on the one hand leave 
the Constitution crippled and inanimate, or 
on the other give it an extent of elasticity 
subversive of all rational 
Story, Constitution, 380. 

“Manifestly, there can be but one right 
interpretation or construction of the Con- 
stitution. 


boundaries.’ 


It is said to have been construct- 
ed of general declarations, so that, in letter 
and spirit, it might abide indefinitely and 
would have to so abide, dealing with all 
conditions and all ages, except as amended 
in the manner therein specified. Consider- 
ately with that, there can be but one view- 
point for interpretation, and that is the one 
from which the framers of the system build- 
ed. That is unmistakably indicated in Mar- 
bury v. Madison, 1 Cranch, 137, 2 L, Ed. 
60; Martin v. Hunter, 1 Wheat. 304, 4 L. 
Ed. 97.” 





With due respect to the learned Chief 
Justice, we beg to think he rather aids the 
view he opposes, than his own. In the 
first place, he speaks so ambiguously that 
his associates seem unwilling to ascribe to 
him any definite stand. Then he does not 
pretend to state that to courts rather than 
to the executive or legislative branch of our 
government the duty is devolved of not 
allowing the state to be stretched ‘‘upon a 
veritable bed of Procrustes.” 

Should he not, however, say whether it 
does lie with the one or the other? And in 
whatsoever way he might reply, if he lo- 
cates that duty with one or the other of the 
great departments, does he not announce 
an abdication by the judiciary of its proy- 
ince of expounder of the Constitution ? 

Certainly, if he locates the duty as that 
of the executive or the legislative depart- 
ment, there is an abandonment. And, if 
the duty is with the courts, it sustains legis- 
lation because, whatever the Constitution 
means, that meaning has nothing to do with 
the case, because the Constitution is archaic. 
All then a court has to say is whether a 
constitution is or not archaic and not what 
a constitution means, 

ut the Chief Justice says he would not 
apply the archaic idea to every part of the 
Constitution—not to any “express com- 
mand or prohibition, but only general lan- 
guage, or a general policy drawn from the 
four corners of the instrument.” It certain- 
ly would be interesting to be advised by the 
Chief Justice of any authority for thus sep- 
arating the Constitution into parts, some 
of which are to be labeled to exist until 
duly amended and others to take on new 
meaning as new conditions demand. We 
wonder whether the learned Chief Justice 
is as well or better apprehended than the 
author of his idea. For further discussion 
of this subject we refer to 72 Cent. L. J. 
165 ; 73 id. 315. 

However, we take occasion to note an- 
other state whose beneficent legislation is 
responding to the need of a workmen's 
compensation law and another supreme 
court’s upholding its constitutionality. 
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NOTES OF IMPORTANT DECISIONS 





UNFAIR TRADE—CONFISCATION OF 
AMERICAN TRADE NAMES IN CANADA.— 
“he commercial piracy attributed to the Can- 
adian parliament and the helplessness of the 
Canadian judiciary in protecting property 
rights are the two outstanding declarations by 
the Supreme Court of Quebec, in the recent 
ease of The Travelers’ Insurance Co. v. The 
Travelers’ Life Insurance Company of Canada, 
20 Rapp. Jud. De Quebec 437. 

The plaintiff, an American corporation, asked, 
by its petition, for an interlocutory injunction 
to restrain the respondent from using the word 
“travelers” in the business of insurance. The 
petition was finally dismissed by the appellate 
court, substantially for the reason that the 
Canadian parliament had incorporated the res- 
pondent by the name of the Travelers Life As- 
surance Company of Canada, for the purpose 
of carrying on the business of life insurance, 
that parliament, in doing this, was omnipotent; 
and that, if the court prohibited the use of the 
name, it would, by so doing, deny the respond- 
ent the right to exist. , 

The 
jal act 


respondent was incorporated by spec- 
7-8 Edw. VII, Chap. 165, of Canada, 
on June 16, 1908, and proceeded to engage 
in business early in the year 1910. It was 
shown in the record that the complainant was 
a United States corporation and had been do- 
ing business in Canada under license since the 
year 1865 and that it had insurance in force in 
Canada to the extent of $11,000,000 and over 
$3,000,000 invested in that country. It was al- 
leged and not disputed that permitting respond- 
ent to do business under its incorporated name 


would result in serious confusion and damage 
to the complainant’s business and that by 
adopting the word “travelers,” respondent 
sought to profit by appellants’ good name and 
to procure an undue advantage at the expense 


oi the later. It was also shown that letters 
intended for complainant were delivered to and 
are in respondent’s possession. 


Under such a state of facts the Quebec Court 
of Appeals says it is helpless! The opinion is 
in French and writen by Justice Lavergne, who 
evidences great weakness in distinguishing the 
common law principles applicable to the case 
and at the conclusion of his opinion, throws 
up his hands with the exclamation: 


“Mais la raison la plus importante, et qui 
est, suivant moi, péremtoire pour arriver a la 
conclusion que linjunction ne peut etre ac- 
cordée, est que l’incorporation a été accordée 
par \'autorité supreme du parlement.” 





This decision attributes to the Canadian par- 
liament a deliberate intention to conspire with 
the respondent in this case to deprive the 
complainant of the value of its good name 
built up by forty-five years of business under 
license by the Canadian government. If Can- 
ada is to become a commercial pirate, the rest 
of the world will wish to know it. So also 
must the Canadian people themselves wish to 
know whether the Canadian parliament is so 
supreme that it may rob a citizen of his good 
name and his property without a trial or a 
hearing. 


But we are convinced that no such intention 
should be attributed to the Canadian parlia- 
ment and that the Supreme Court of Quebec 
is too narrow in its conception of common 
law principles. 


The distinction is simply this: The Canadian 
parliament organized the respondent to do a 
legitimate business wherever it could do such 
a business and not violate the rights of others. 
This is a presumption that must attend every 
legislative enactment, unless the contrary is 
clearly shown. If parliament organized a fur 
company with authority to capture fur-bearing 
animals in Canada, it would not be contended 
that such authority would permit them to 
enter a private game preserve to kill such 
animals. 


In the English case of Canadian Pacific 
Ry. Co. v. Parke (1899) A. C. 535, this prin- 
ciple is set forth. In this case it appeared 
that a statutory right had been given to land- 
owner to take and use water for irrigation, 
and to discharge or run off surplus water, and 
that water so discharged had. damaged a rail- 
way. The court said: “Whenever, according 
to the sound construction of a statute, the 
legislature has authorized a proprietor to make 
a particular use of his land, and the authority 
given is, in the strict sense of law, permissive 
merely, and not imperative, the legislature 
must be held to have intended that the use 
sanctioned is not to be in prejudice of the 
common law right of others.” 


The dissenting opinion of Justice Cross in 
the principal case clearly presents this dis- 
tinction. He says: “Counsel for the respondent 
appear to have failed to distinguish between 
legal capacity to do certain things or engage 
in certain business conferred upon respondent 
by this special act and the legal obstacles or 
hindrances which may prevent that legal ca- 
pacity from being exercised, in certain circum- 
stances or in certain places. . . . The respond- 
ent’s special act authorizes the prosecution of 
its business throughout the vast territory of 
Canada. It happens that, in certain places in 
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...e province of Quebec, it seeks to carry on 
business in a way which causes damage to the 
appellant. The special act does not give it im- 
munity from responsibility for causing such 
damage.” 


This distinction is also clearly made, so far 
as acts of legislatures of the several states are 
concerned, in Thompson on Corporations § 8201, 
to-wit: “Whether co-adventurers procure them- 
selves to be incorporated by a special act of 
the legislature, or by articles of incorporation 
under a general law, they choose their own 
corporate name; and neither the action of the 
legislature nor that of a ministerial officer, 
like the Secretary of State, can be regarded 
as an adjudication of their right to use it to 
the prejudice of a previously existing body 
corporate or incorporate, who have never been 
heard on the question.” 


It will be very interesting, no doubt, for 
American corporations doing business in Can- 
ada to reflect on the possibility of being de- 
prived of their business and property rights 
in such a way. And that there is some danger 
in this respect we quote the concluding lan- 
guage of the dissenting opinion of Justice Cross 
in the principal case, as follows: “I have 
thought it advisable to set out at some length 
the considerations which guide me in this mat- 
ter, for the reason that the creation of stock 
companies is being now prosecuted at such a 
rate, that it is of great importance that groups 
of co-adventurers should not be encouraged to 
think that, by being enabled to call themselves 
joint stock companies, they can do a thing 
which would be struck down as a fraud, if 
attempted to be done by them as individuals.” 

A. H. R. 





STATUTE OF LIMITATIONS—MATURITY 
OF NOTE ON OR BEFORE A DESIGNATED 
YEAR.—The Supreme Court of Texas recent- 
ly reversed the Texas Court of Civil Appeals 
in a holding by the latter that where a writ- 
ten promise on the back of a note then barred 
by limitations read “on or before 1904, I 
promise to pay within note,’ the promise 
meant it was to be paid during or be- 
fore the year 1904, the Supreme Court hold- 
ing that a right of action accrued after the 
passing of the first day of January, 1904. Lov- 
enberg v. Henry, 140 S. W. 1079. There was 
a dissenting opinion in the Supreme Court, 
and the majority opinion cites several cases 
where a blank was filled so that thereby a cer- 
tain date was supplied. In this case no blank 
appears. Therefore the appositeness of rulings 
in those cases is not very apparent. There is 





merely a question of construction of what ap- 
pears, if there is enough to indicate that a 
particular time appears. The court thought that 
the words “or before” meant to qualify the 
meaning of the word “on.” But do they? Cer. 
tainly, had the note read on or before January 
Ist, 1904, they would not have qualified “on,” 
because the promissor would still have had the 
entire day to pay the note. The dissenting 
judge thought that ‘on or before but had the 
effect to authorize Cooper to pay the note at 
any time, but did not commit or compel him 
to do so, until his obligation, by its terms, 
matured.” This is so obviously true as toa 
date as ordinarily expressed, that argument 
about it would be tedious. Now why should 
a different meaning be ascribed to it, when 
not thus used? The dissenting judge, there- 
fore, well reasons that these words should be 
omitted in considering the time when the note 
would be overdue. If so January ist could not 
be taken as the due date any more than De- 
cember 3lst of the same year. But, if the 
words “or before” are meant to indicate a 
running period, as they do, why does not con- 
sistency demand that 1904 be taken as a run- 
ning period? If “on” means “during” as it 
certainly does, when a particular date is spok- 
en of, why does it not, when a month or year 
is referred to? 








NOTES ON RECENT DECISIONS IN THE 
BRITISH COURTS. 

By Donald MacKay, Solicitor, Glasgow. 

Debentures issued in 1892 were declared re- 
payable “on or after 1st January, 1898” and 
there were provisions for determining by bal- 
lot which particular debentures should be re 
paid. The first of January, 1898, passed and 
the company never held any ballot or paid off 
any debentures, but they continued to pay it- 
terest regularly. A debenture holder gave six 
months’ notice requiring payment, and on the 
money not being paid at the expiry of the per 
iod of notice, he sued the company for it. The 
company of course argued- that balloting was @ 
condition precedent to any payment, but Park- 
er, J., held that the action was maintainable 
(re Tewkesbury Gas Co. 1911, 2 Ch. 279). The 
company certainly had the privilege of post 
poning payment till first of January, 1898, but 
that date being once passed the money be 
came payable on demand and the provision 
under which the company might at their op 
tion hold a ballot and repay according to the 
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ballot was repugnant to their primary liability 
to pay and was void. 


We may note here another case in company 
law which has an instructive bearing on both 
the draughtmanship and the interpretation of 
debentures. A company borrowed money on 
the security of first mortgage debentures, the 
issue of which was properly authorized. The 
prospectus offering these debentures stated 
that they constituted a floating charge upon 
the undertaking and all the property of the 
company; the “assets” were then set out in- 
cluding uncalled share capital. The deben- 
tures themselves were only expressed to be 
charged upon the company’s undertaking and 
all its property both present and future. One 
of the clauses prevented the creation of any 
mortgage or charge in priority to the deben- 
tures. Nine years later £30,000 was borrowed 
on second debentures declared to rank next 
after the first debentures and charging the 
company’s undertaking and all its property and 
assets whatsoever and wheresoever present 
and future. The company went into liquidation 
and a receiver on behalf of the first debenture 
holders was appointed. A summons was taken 
out by the liquidators to determine whether 
the first debenture holders were entitled to a 
charge upon capital called up after the com- 
mencement of the winding up or whether this 
was only secured to the second debenture 
holders. It was held by Justice Neville in re 
Andrew Handyside & Co., Ltd., that the word 
“property” does not for this purpose include 
uncalled capital but that the word “assets” 
does and that the second debenture holders 
were alone entitled to the charge in question. 





In the proceedings for ascertaining the 
amount of the costs to be paid by the unsuc- 
cessful party in a recent shipping litigation 
(Elerman Lines Ltd. & John Brown & Co. v. 
The Clyde Trustees: Glasgow, August, 1910), 
the interesting question was discussed wheth- 
er the successful party was entitled to re- 
cover from the other party the cost of keeping 
sailors on shore to give evidence at the trial 
of the action. The ship owners had paid cer- 
tain witnesses their usual wages though they 
were on shore doing nothing, and they put 
men in their stead on board and it was the 
expenses of keeping some men on shore and 
paying substitutes at sea that they sought to 
recover. There is very little precedent on the 
Point and the judgment of Sheriff Fyfe. whose 
experience in maritime law is acknowledged, 





is the fullest statement on the subject yet 
given by any judge. The propriety of such a 
full charge is in his opinion a matter of cir- 
cumstances depending mainly on whether the 
evidence to be given by the witness had so im 
portant a bearing on the particular case, that - 
it was right to bring him personally to the 
trial rather than have his evidence recorded 
before a commissioner for production at the 
trial. The learned judge applied this and 
other considerations to the fees in question in 
the case before him. The charge claimed for 
a chief engineer who simply deponed to the 
log book, he put down from £46-16 to £10. 
On the other hand the expense of keeping 
ashore a captain who was on the bridge at the 
time of collision and who was an essential 
witness was allowed to stand at £45; and so 
on through the rest of the officers and men in 
question. 





A question not seldom raised is whether or 
not by-laws made by a company or public body 
in virtue either of its constitution or statute 
are ultra vires. The useful criterion laid down 
by Channell, J., in Gentel v. Rapps, 1902, 1 K. 
B. 160 was recently judically approved and we 
give it here as it may be of use to practition- 
ers who may chance to be asked for an opinion 
as to competency of by-laws—a very difficult 
branch of the law. “A by-law is not repug- 
‘nant to the general law merely because it 
“creates a new offense and says that some- 
“thing shall be unlawful which the law does 
“not say is lawful. It is repugnant if it makes 
“unlawful that which the general law says is 
“lawful.” 





In conclusion we may refer to an interesting 
decision in Insurance Law delivered by the 
Privy Council on appeal from the Supreme 
Court of Canada (Thompson v. Equity Fire In- 
surance Co., 15 July, 1910). A condition was 
by operation of statute incorporated in a policy 
of fire insurance providing that “the company 
“is not to be liable for loss or damage occur- 
“ring while gasoline is stored or kept in the 
“building insured.” A gasoline cooking stove 
containing about a pint of gasoline was kept 
upon the premises and the building was burnt 
down by a fire which in point of fact was 
caused by the gasoline stove. It was held that 
gasoline was not “stored or kept” in the mean- 
ing of the condition and that the insurancé 
company were not exempt from liability. 

DONALD MACKAY. 

Glasgow, Scotland. 
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UNDER WHAT CIRCUMSTANCES 
THE TRUST DEPARTMENT OF 
A TRUST COMPANY MAY BE 
CONSIDERED AS ENGAGING IN 
THE PRACTICE OF LAW.* 
The business of the trust department of 
a trust company may be roughly classified, 
with reference to the source of the au- 
thority exercised, into three main divisions: 
In the first division is comprehended the 
variety of transactions growing out of the 
development of the modern corporation, and 
the demand for a better safeguarding of 
corporate The service of the 
trust company as agent of underwriting 
and stockholders’ syndicates, as depository 
upon the increase or reduction of capital 


business. 


stock, or under plans of reorganization, or 
upon the sale or exchange of securities, as 
fiscal agent for the payment of coupons 
and bonds, as trustee in corporate mort- 
gages, and as registrar and transfer agent 
of the shares of stock of other corporations, 
is so manifestly to be preferred to the ser- 
vice of an individual or, in fact, of any 
other known agency that it is now almost 
universally availed of by the experienced 
and careful lawyers. 


The second of the three branches of trust 
department buSiness embraces those cases 
where the confidence is imposed by an indi- 
vidual or individuals to whom the trustee 
is directly accountable. In this division 
fall most of the trusts growing out of the 
private relations of life, designed to be 
discharged during the lifetime of the cre- 
ator of the trust. For example, all those 
cases of trust company control of property 
during the temporary absence or indisposi- 
tion of the owner, the management of the 
separate estate of married women, the dis- 
charge of escrow appointments, and, in 


*Note.—This article is part of an address to 
the American Bankers’ Association by Mr. 
Marquis Eaton of Chicago, a member of the 
firm of Defrees, Buckingham, Ritter, Campbell 
& Eaton. The case against the trust company 
from the standpoint of the lawyer and the pub- 
lic is here most carefully stated. 





general, the carrying out of private stipula- 
tions and agreements. 


Most assuredly the lawyer has no right 
to object when an individual, seeking either 
to divest himself of an irksome responsi- 
bility, or to find some disinterested party 
to carry out conventional business direc- 
tions, is attracted by the organization, the 
responsibility and the performance of the 
trust company and its trust department. 
Neither may the lawyer object if the com- 
mission deliberately imposed by the indi- 
vidual is complicated rather than conven- 
tional and legal rather than commercial, 
but in such case he can and ought to in- 
sist that the draft of the legal document 
creating and evidencing the trust, be re- 
garded as law business of the most technical 
character, and that its preparation be ac- 
cordingly surrounded with every protection 
as to disinterestedness which the ethics of 
the legal profession in such cases impose. 

At this point, while we are considering 
the right of the client to the service of 
disinterested counsel, it seems proper to 
protest against the practice, which has 
found support in a few trust companies of 
commanding power, of requiring all legal 
business in connection with their trusts to 
be carried on by their private counsel to 
the exclusion of counsel chosen by those 
who, under the terms of the trust, have the 
direct interest therein. 

Nothing but the clearest expression in 
the instrument creating the trust could war- 
rant such an interpretation of the trustee’s 
Due pro- 
tection in the execution of its trust should 
mark the boundary of the trustee’s right to 


privilege or the trustee’s duty. 


insist upon the service of its private coun- 
sel. The extension of its right to reason- 
able protection in the discharge of its du- 
ties to the point of forcing into the office 
of its counsel all business connected with 
the trust conduces to extravagant and in- 
different service. It has been suspected 
that the practice has in some instances re- 
sulted in the 
service to his real client, the trust company, 


favored counsel rendering 
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for merely nominal fees in consideration 
of the business of involuntary clients thus 
acquired. 


Fortunately the practice here condemned 
is countenanced in but few localities. It 
cannot be supposed that it will ever win 
general recognition. It runs counter to all 
the traditions of the legal profession, and 
it. will continue to meet, as it deserves, 
the vigorous protest of the members of the 
bar. 


The third and final branch of trust de- 
partment business to be considered is that 
wherein the accountability of the trust com- 
pany is to, or under the direction of, the 
court. This includes service as executor, 
administrator, conservator and guardian, 
as testamentary trustee and as assignee, 
receiver or trustee of a business either in- 
solvent or involved in litigation. It is in 
connection with those branches of business 
which have to do with the courts that the 
ambitions of certain trust companies have 
outrun, not only their own capacities, but 
the elementary proprieties. This result has 
been due, in a measure, to a failure to dis- 
tinguish between branches of employment 
which any willing and conscientious agent 
has a right to solicit and accept, and other 
branches, the right to discharge which 
rests exclusively in special and technical 
education, coupled with a direct personal 
and summary responsibility to the court. 
With respect to all law business, the law- 
yer’s responsibility is as conclusive as that 
of the surgeon or physician in their own 
fields. ‘The trust company has no more 
right to do a particular thing, when the 
thing itself is correctly determined law bus- 
iness, than it would have to prescribe for 
the sick, or to compound a prescription, 
when those technical functions are properly 
assigned to the doctor and the druggist. 
Throughout this paper I have endeavored 
to apply the simple test, “Is it law busi- 
ness?” and have, as to the vast majority of 
trust company transactions, answered the 
question in the negative. In my opinion the 
same result is reached when we apply the 





test to the office of executor, administra- 
tor, guardian, receiver, conservator and tes- 
tamentary trustee. The trust company is 
ordinarily well equipped to accept employ- 
ment of this character, whereas lawyers are 
more and more inclined to deem them- 
selves ineligible. 


“What the public has a right to insist 
upon is that no trust company or other cor- 
porations, directly or indirectly, put itself 
in the position of rendering legal services 
to any client, whether the client in question 
be an individual or a corporate appointee 
of the court. To illustrate: to serve as 
executor is not law business ; but to draw a 
will involving a complicated distribution of 
a testator’s estate is law business, and 
nothing else. For a lawyer to advertise 
for the privilege of drawing an impertant 
legal document in the hope of securing ad- 
ditional business through the opportunity 
thus afforded him might properly result in 
his disbarment. For a layman or a corpora- 
tion to advertise for the like privilege, in 
the hope of the like reward, is not less ob- 
jectionable because such advertisements on 
their face frequently disclose that no charge 
will be made for the self-serving act. Every 
client, when he executes a will, makes an 
assignment, or declares a trust, has the 
right to have—indeed, it is imperative that 
he should have—capable, disinterested and 
responsible counsel. The responsibility to 
which the client is entitled is not merely 
that responsibility which expresses itself 
in dollars and in general reputation. It is 
the responsibility of an officer of the court 
—nothing less than this—a responsibility, 
unfaithfulness to which involves the sacri- 
fice of the very right to hold one’s self out 
to others as qualified to exercise it. 


Advertising to draw wills free of charge 
is typical of the class of so-called competi- 
tion imposed by an occasional trust com- 
pany upon the lawyers of the community. 
It would serve no good purpose to multiply 
illustrations. This one is typical of the 
thing that all lawyers, including those who 
champion, utilize and serve trust companies, 
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resent. It cannot be met as competition, | open to all, but a personal right, limited to 


since lawyers may compete only with law- 
yers, and then only in accordance with 
certain wholesome professional standards. 
It may, however, be fairly characterized 
to this distinguished and dominant associa- 
tion as a species of malpractice which, in 
the interests of a growing interdependence 
and intimacy between you and us, should be 
by trust companies themselves subjected 
to rigorous discipline and condemnation. 


A trust company should not assume that 
the presence of a lawyer or of many law- 
vers in the trust company organization ren- 
ders the company eligible for the conduct 
The trust com- 
pany lawyer is simply the trust company’s 
lawyer. As such he can give to his client, 
the trust company, the best that is in him, 


of law business for clients. 


in aiding it to a wise, safe and profitable 
conduct of its business. A multitude of le- 
gal questions, having to do with the inter- 
est and responsibility of the trust company 
itself, are presented in each of the five de- 
partments herein discussed. ‘To have and 
serve acceptably such a client does great 
honor to any lawyer, but no lawyer should 
risk depreciation of his professional ideals 
by consenting to render decoy service for 
the luring of business to even his most im- 
portant client. Let the trust company law- 
ver, and all lawyers, remember that the 
practice of law is not a trade open to the 
community in general. 

The principles governing the practice of 
the law are clearly stated in a recent decis- 
ion of the Court of Appeals in New York 
state rendered in the case of the Co-opera- 
tive Law Company. It was there held that 
a general statute authorizing stock corpora- 
tions to be formed for any lawful business 
did not permit an incorporation to practice 
law ; the practice of the law not being a 
business,” but a franchise, and a public ser- 
vice, inseparable from the’ individual’s 
worth. The court says:* 

“The practice of law is not a business 


(1) In re Cooperative Law Co., 198 N. Y. 479. 





a few persons of good moral character, with 
special qualifications ascertained and certi- 
fied after a long course of study, both gen- 
eral and professional, and a thorough ex- 
amination by a state board appointed for 
the purpose. The right to practice law is 
in the nature of a franchise from the state 
conferred only for merit. It cannot be as- 
signed or inherited, but must be earned by 
It is at- 
tested by a certificate of the Supreme Court 
and is protected by registration. 


hard study and good conduct. 


No one 
can practice law unless he has taken an 
oath of office and has become an officer 
of the cotirt, subject to its discipline, lia- 
ble to punishment for contempt in violating 
his duties as such, and to suspension or re- 
It is not a lawful business except 
for members of the bar who have complied 


moval. 


with all the conditions required by statute 
and the rules of the courts. As these con- 
ditions cannot be performed by a corpora- 
tion, it follows that the practice of law is 
not a lawful business for a corporation to 
engage in. As it cannot practice law direct- 
cor- 
that 
will 


ly, it cannot indirectly by employing 
porate lawyers to practice for it, as 
would be an evasion which the law 
not tolerate.” 


On the one hand, the lawyers must not 
confuse the issue by complaining of alleged 
competition in that which is not law busi- 
ness at all, but should limit their protest to 
the assumption by trust companies of such 
business as is clearly and exclusively law 
business. On the other hand, the trust 
companies should observe in letter and in 
spirit the reasoning of the decision I have 
quoted and decline to perform or to hold 
themselves out as competent to perform any 
business which is clearly and technically 
law business. Under such condition noth- 
ing can prevent a perpetual alliance be- 
tween the trust companies and the lawyers 
in the benefits of which the community will 
inevitably and abundantly share. 


Marguts Eaton. 
Chicago, III. 
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JURISDICTION—SERVICE OF PROCESS. 





ELLIS v. NUCKOLS et al. 





Supreme Court of Missouri, Division No. 2. 
November 14th, 1911. 





140 S. W. 867. 





Where a constable’s return on a summons 
issued by a justice showed service less than 
10 days before the return day, in violation of 
Rev. St. 1909, § 7423, such defect was a mere 
irregularity which did not invalidate a judg- 
ment based on such service. 

KENNISH, P. J.: This is a suit instituted 
in the circuit court of Lincoln county to en- 
join a levy upon and sale of plaintiff’s prop- 
erty under an execution issued on a judgment 
rendered by a justice of the peace against 
the plaintiff, and to have said judgment ad- 
judged null and void. A general demurrer to 
the amended petition was sustained by the 
circuit court. The plaintiff declined to fur- 
ther plead, and final judgment was rendered 
against him, from which judgment he appeal- 
ed to this court. 

The facts alleged in the amended petition 
were, in substance, as follows: ‘That on Oc- 
tober 24, 1906, Abraham Duff filed a statement 
before a justice of the peace to recover dam- 
ages from Jefferson S. Ellis, the plaintiff in 
this suit, in the sum of $100, for alleged false 
and fraudulent representations made by said 
Ellis to said Duff in the sale of a horse; that 
on the day said statement was filed a sum- 
mons was isued by the justice of the peace, 
returnable on November 5, 1906; that the con- 
stable made return of said summons, certify- 
ing thereon that he served the same in Lin- 
coln county on October 27, 1906, by reading it 
to the defendant Ellis; that on November 5, 
1906, the cause coming on for trial before the 
justice of the peace, judgment by default was 
rendered in favor of said Duff and against 
said Ellis in the sum of $100; that on January 
22, 1907, execution was issued on the judg- 
ment and placed in the hands of the constable, 
one of the defendants in this suit; that when 
this action was brought the constable was 
threatening to levy upon and sell plaintiff's 
property to satisfy said judgment. It is fur- 
ther alleged in the petition that in truth and 
in fact no summons was ever served upon the 
Plaintiff at any time, notifying him of the in- 
stitution of said suit before the justice of the 
peace, and that the return of said summons 
Made by the comstable was false and untrue 
in every particular; that the summons so pre- 
tended to be served on the plaintiff showed on 
its face that it was not served 10 days before 





the day said cause was set for trial, as requir- 
ed by law, which fact was well known to said 
Duff through his attorneys; that plaintiff did 
not learn that there had been a trial of said 
suit and that a judgment had been rendered 
against him therein until January 28, 1907, 
when the defendant constable came to plain- 
tiff’s home with the execution issued upon 
said judgment; that plaintiff had a good and 
meritorious defense to said complaint of 
Abraham Duff, and on a trial of said cause 
would be able to show that no false represen- 
tations were made to said Duff in the sale of 
the horse; that plaintiff had no adequate rem- 
edy at law for relief against said threatened 
seizure and sale of his property; that the dam- 
ages that would accrue from such seizure and 
sale of his property were such that they were 
not susceptible of computation; that said con- 
stable was wholly insolvent and neither at the 
time of the pretended service of said sum- 
mons, nor at any other time, had an official 
bond as constable; that the signatures of two 
of the sureties on his pretended official bond 
were obtained by false and fraudulent repre- 
sentations; that those two sureties were whol- 
ly insolvent; that the pretended signatures of 
two other sureties on said pretended bond 
were forgeries; that said constable would, un- 
less restrained and enjoined from so doing, 
levy upon and sell plaintiff's property; and 
that plaintiff would thereby be deprived of his 
property without due process of law, in viola- 
tion of both the state and federal constitu- 
tions. 

(1) The only question for decision on this 
appeal is: Do the facts alleged in the peti- 
tion, which stand admitted by the demurrer, 
entitle the appellant to the equitable relief of 
a decree enjoining the enforcement of the 
judgment complained of and declaring such 
judgment null and void? 

The authorities are not in accord upon the 
law involved in the decision of this case; but 
we are of the opinion that the principles of 
law announced in the cases of Smoot v. Judd, 
184 Mo. 508, 83 S. W. 481, and Leonard v. 
Sparks, 117 Mo. 103, 22 S. W. 899, 38 Am. St. 
Rep. 646, together with the subsequent cases 
of the appellate courts of this state, reaffirm- 
ing the doctrine of those cases, are determin- 
ative of the question presented. 

The Smoot Case holds, as stated in the sec- 
ond and third syllabi, that: 

“Where the sheriff’s return recites a per- 
sonal service of process upon the defendant, 
which recital is false, the remedy of the un- 
served defendant against whom judgment by 
default has been rendered, in the absence of 
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fraud on the part of the plaintiff in the suit, 
is a suit on the sheriff’s bond for damages for 
the false return, and not by a suit to set 
aside the sale and the sheriff’s deed convey- 
ing the defendant’s land made in pursuance of 
such default judgment. The return of the 
sheriff showing service of summons on the de- 
fendant in the manner prescribed by the stat- 
ute, although false, is conclusive upon the par- 
ties to the suit, and is not subject to attack 
in the case in which made, either before or 
after judgment. 

“The officer’s return of a summons served 
according to the statute is conclusive upon 
the parties to the suit, and a judgment by 
default in pursuance thereof cannot be at- 
tacked even in equity except where the plain- 
tiff in the judgment aided or abetted the false 
return, and not even then if the property as a 
result of a sale under a judgment has passed 
into the hands of innocent purchasers. To 
permit a judgment to be overthrown by an 
equity court in such case would be to impair 
the force and validity of judgments of courts 
of law, and subject titles acquired by judicial 
sales to the greatest uncertainty.” 

See, also, Reiger v. Mullins, 210 Mo. 563, 
109 S. W. 26, 124 Am. St. Rep. 755; Strobel 
v. Clark, 128 Mo. App. 48, 106 S. W. 585; 
State ex rel. Senter v. Cowell et al., 125 Mo. 
App. 348, 102 S. W. 573; Regent Realty Co. 
v Armour Packing Co., 112 Mo. App. 271, 86 
S. W. 880. 

It is alleged in the petition that the con- 
stable never at any time served any summons 
or other notice on plaintiff, and that the re- 
turn “on said summons is false and untrue 
in its every part.” It is not alleged that the 
plaintiff aided or abetted or had any knowl- 
edge of the said alleged false return. The 
return, therefore, under the foregoing authori- 
ties, must be accepted as conclusive in this 
case that the summons was served on the 
plaintiff and in the manner and form as set 
forth in the return. This removes from con- 
sideration the issue sought to be raised in the 
petition that plaintiff was not served with 
summons, and that therefore the court was 
without jurisdiction to proceed to judgment 
in the case. 

(2) The statute governing the procedure in 
justice of the peace courts provides that the 
summons shall be served on the defendant at 
least 10 days before he is required to ap- 
pear. Section 7423, R. S. 1909. It is shown 
by the constable’s return, and appears on the 
face of the judgment assailed, that the sum- 
mons was served on the plaintiff less than 10 
days before the return day of the summons. 





Upon these facts the question is presented ag 
to the effect, upon the judgment sought to be 
vacated and set aside in this action, of a nine 
days’ service of summons upon the. defendant 
against whom such judgment was rendered. 

It has been considered settled law in this 
state since the case of Leonard v. Sparks, 117 
Mo. 1038, 22 S. W. 899, 38 Am. St. Rep. 646, 
that a stmmons served a shorter time before 
the date of appearance than that fixed by law 
does not render the service invalid. It is but 
a defect or irregularity, and a judgment upon 
such service is not for that reason void, but 
only irregular. Fry v. Armstrong, 109 Mo. 
App. 492, 84 S. W. 1001; Leonard v. Sparks, 
supra; Railway Co. v. Warden, 73 Mo. App. 
117. 

The fact that a judgment is irregular or 
erroneous furnishes no ground for equitable 
relief. In 23 Cyc., at page 1005, the law upon 
this subject is stated as follows: “Irregulari- 
ties or errors in the proceedings leading up 
to a judgment furnish no ground for equitable 
interference unless brought about by fraud or 
collusion, or of such a nature as to deprive 
the party of all opportunity of making his de 
fense in the action at law.” And in Railway 
Co. v. Warden, supra, 73 Mo. App., loc. cit. 
122, the court said: “But whether this be 
classed as a direct or collateral attack, the 
plaintiff must fail. ‘To authorize a court of 
equity to set aside the judgment of another 
court, it must appear that there was fraud in 
procuring the judgment; an illegal allowance 
or error is insufficient. Murphy v. De France, 
105 Mo. 53, and cases cited at page 64, 15 S. 
W. 949, 16 S. W. 861; Davis v. Wade, 58 Mo. 
App. 641; Wyman v. Hardwick, 52 Mo. App. 
621; 2 Freeman on Judgments (4th Ed.) § 497. 
There is no pretense of fraud in procuring the 
judgment sought to be enjoined or set aside 
by this suit.” 

(3) It is recognized as general law that a 
suit in equity will lie to vacate or set aside 
a judgment obtained by fraud, accident, or 
mistake, and appellant invokes that principle 
in aid of his case. Upon a careful examina 
tion of the petition and the law applicable to 
the facts thereof, we have found ourselves un- 
able to bring this case within that doctrine, 
for the reason that the petition alleges no 
facts showing or tending to show the exis- 
tence of either fraud, accident, or mistake in 
the procurement of the judgment. 

For the reasons stated, the judgment is af- 
firmed. 

FERRISS and BROWN, JJ., concur. 


Note.—Service of Process Insufficient Length 
of Time Before Return Day.—There seems not 
much authority on the point decided elsewhere 
than in Missouri and whatever there is, except 
it conflicis, appears to be based’on an opinion by 
Judge John F. Dillon in an Iowa case hereinafter 
cited. c 

The case referred to as settling the law i 
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Missouri, Leonard vy. Sparks, supra, decided in 
1893, was where there was a proceeding for the 
assessment of benefits under condemnation pro- 
ceedings founded upon the provisions of a city 
charter, six days’ notice being required, and ser- 
vice of process of only five days being given. No 
appearance was entered. It was claimed this in- 
validated the proceeding, but the court reasoned 
thus: “Was complete jurisdiction obtained over 
B? He personally received an official command 
to appear in the condemnation case before the 
mayor at a time named. The notice itself is 
valid and regular, in the prescribed statutory 
form and duly served on B within the territorial 
jurisdiction of the mayor. B was entitled by 
law to six days’ notice; but the mayor would 
have had jurisdiction over him, if he had ap- 
peared without any notice, as he might have 
done. So also might he have objected to the 
shortness of the service and have asserted his 
right to the full six days by moving at the prop- 
er time to make that objection. But he did not 
see fit to do so. He was as competent to waive 
the full length of time of service as he was to 
appear without any notice whatever. The per- 
sonal service of the process of the court brought 
the judicial power of the latter to bear upon 
him. He had his “day” to object to the process, 
if he did not deem it sufficient or timely, or for 
any other reason; but he did not avail himself 
of that opportunity. He certainly could not, by 
ignoring the command of the writ, deprive the 
court of authority to determine as to the suf- 
ficiency of its service. * * * If the call for his 
appearance was too sudden, the court’s ruling 
that it was adequate may be error, which could 
have been rectified by seasonable and direct 
moves for that purpose, but such error could 
not defeat the court’s jurisdiction to render a 
judgment conclusive upon him, or subject that 
judgment to attack collaterally. A broad dis- 
tinction is to be drawn between cases where no 
service on defendant appears and those in which 
service is shown, but where it is in some re- 
spect deficient or irregular. In the latter cases, 
jurisdiction attaches, subject to be defeated by 
objections to the irregularity, interposed in sea- 
son in some direct manner. In the former class, 
jurisdiction is not obtained, if the law requires 
service. Where the facts touching acquisition ‘of 
jurisdiction are fully disclosed, the principles of 
law governing liability to collateral attack are 
applied no less favorably to judgments of jus- 
tices of the peace than to the adjudications of 
courts having more extensive powers.” Barclay, 
J. In Fry v. Armstrong, supra, St. Louis Court 
of Appeals refers to Leonard v. Sparks, supra, 
and it appears there that the return day was 
nine days after a suit was filed, which, of course, 
would make the summons call for a return day 
in nine days after its date. Default judgment 
appears also to have been rendered. The court 
said: “Though the return might not be in con- 
formity with the statute, the judgment was not 
open to collateral attack, not yoid.” 

In Ballinger v. Tarbell, 16 Iowa 491, 85 Am. 
Dec. 527, the opinion was by Dillon, Judge. The 
transcript shows original notice served only four 
days before, when the statute required five. 
There was no appearance by defendant. Render- 
ing judgment was held to be erroneous and not 
void. “It is not a case where there was no 
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service all, a, case whe ey Was de- 
fective sence A Sudgbient yas: therefore 
held not open collateral attack. The case 
cites several Iowa cases. Freeman on Judg- 
ments, Sec. 126, states what Ballinger v. Tarbell, 
supra, holds and cites that only as authority. 

In Dutton v. Hobson, 7 Kan. 196, it was held 
that a summons served on return day did not 
make the judgment void where the statute said 
it must be served “any time before return day,” 
relying on Meisse v. McCoy, 17 Ohio St. 229, 
but it was a mere irregularity; which ought not 
to be allowed to go unchallenged. This is the 
most extreme of any of the cases we have cited 
and, to our mind, with due deference to the 
courts holding, there is but an irfegularity, 
comes pretty nearly applying to it a reductio ad 
absurdum. 

The two following cases appear to go upon the 
opposite theory, though the former of them may 
be subject to a distinction arising out of the 
fact that the statute operates to make the service 
count for a succeeding term, thereby postponing 
jurisdiction to enter a judgment until a later 
day. 

In Comenitz v. Bank of Commerce, 85 Miss. 
662, 28 So. 35, it was held that a judgment, by 
default taken within four days after service, 
when the statute required five, was absolutely 
void. This was said to be settled law in Mis- 
sissippi. An early case from which it is de- 
duced that this is so is that of Calhoun v. Mat- 
lock, 3 How. -(Miss.) 70, which held that not 
even would a judgment be saved from invalidity 
where the return of the officer failed to show it 
was not served in proper time. If it was served 
in proper time, the court said the insufficient 
return should have been amended before judg- 
ment was rendered. This case was under a stat- 
ute which said that in case the return showed 
an insufficient number of days, the cause should 
go over until the following term. 

In Johnson v. Baker, 38 Ill. 98, 87 Am. Dec. 
203. it was held that service for an insufficient 
period is inoperative to confer jurisdiction of 
the person of a defendant and judgment on 
such service is utterly void. This case seems 
unqualifiedly against the rule laid down by Judge 
Dillon, and Missouri and Kansas courts. It 
seems to us quite drastic to say a court of 
inferior jurisdiction may summons oné to come 
into court and defend. himself upon a _ notice 
that a statute says is insufficient, and a begging 
of the question to say that this is good because a 
summons is regular on its face. Where a re- 
turn shows no date of the service of process, a 
court has no authority to render a judgment. 
Llana Improvement Co. v. Watkins, 4 Tex. Civ. 
App. 428, 23 S. W. 612. 

In Georgia, where the statute requires that 
summons in a suit for over $50 shall give twenty 
days’ notice and for less than that sum a fewer 
number of days, it was held that no judgment 
could be rendered even though the parties ap- 
peared, unless there was the. requisite number of 
days given after service. Whether the ruling we 
criticise is involved in the Georgia ruling is a 
question, but to say it is not is refining quite 
intensely. It would seem better to require of a 
plaintiff to get defendant into court as the law 
says or not allow him to proceed further. 
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CORRESPONDENCE. 


HAVE WE A LEGAL FEDERAL CIRCUIT 

COURT OF APPEALS? 

Editor Central Law Journal: 

Section 3 of the Judiciary Act of March 3, 
1891, provides “That the Chief Justice and the 
associate justices of the Supreme Court, assign- 
ed to each circuit, and the circuit judges with- 
in each circuit, and the several district judges 
within each circuit, shall be competent to sit 
as judges of the circuit court of appeals with- 
in their respective circuits.” 

Section 120 of the Judicial Code of March 3, 
1911, contains a copy of the foregoing enact- 
ment, except that it omits the words “and the 
circuit judges within each circuit.’”’ This omis- 
sion was discovered by myself early in May, 
1911, when I first critically examined the Ju- 
dicial Code of March 3, 1911, and I also discov- 
ered that the defect is not cured anywhere in 
that code. I thereupon wrote a letter to Sena- 
tor Dillingham, one of the members of the Ju- 
diciary Committee of the United States Senate, 
calling his attention to the error. His reply 
was written May 26, 1911, and was to the effect 
that the error had not been noticed 
member of that Committee prior 
calling attention thereto. 


by any 
to my letter 


But Senator Dillingham suggested to me that 
if the error were to be corrected by inserting 
in the Judicial Code the same words that oper- 
ate in Section 8 of the Judiciary Act of 1891 to 
make the circuit judges “competent” to sit as 
judges of the Circuit Court of Appeals within 
their respective circuits; the Judicial Code 
would still stop short of making it the duty of 
the circuit judges to hold such Circuit Courts 


of Appeals. 
Under these circumstances, I ventured to 
draw a bill for an act to amend the Judicial 


Code, and send that bill to Senator Dillingham 
for the consideration of the Judiciary Commit- 
tee. That bill ‘was promptly introduced by 
Senator Sutherland; and referred to the Judi- 
ciary Committee, and was soon reported to the 
Senate without any change. Afterward, in July, 
1911, it was unanimously passed by the Senate 
as Senate Bill 2653, in the following language: 

“Section one hundred and eighteen, of the 
Act of March third, nineteen hundred and elev- 
en, to codify the laws relating to the Judiciary, 
shall be amended by the addition thereto of the 
following words: 

“The circuit judges in each circuit Shall be 
judges of the circuit court of appeals in that 
circuit, and it shall be the duty of each circuit 
judge in each circuit, to sit as one of the 
judges of the circuit court of appeals in that 
circuit, from time to time, according to law.” 

This bill being received by the House of Rep- 
resentatives, was referred to its Judiciary Com- 
mittee, and in December, 1911, that Committee 
reported it to the House without any amend- 
ment. But the bill -was not passed by the 
House, prior to its adjournment on December 
21. 1911, until January 3, 1912. 

Now, inasmuch as the Judicial Code will go 
into effect on January 1, 1912, and will there- 
by operate to repeal section 3 of the Judiciary 
Act of 1891; it results that no lawful Circuit 
Court of Appeals can be held in either of the 





nine circuits of the United States, by any cir- 
cuit judges; at any time after December 31, 
1911; until Senate bill 2653, is passed by the 
House of Representatives and approved by the 
President of the United States; or until the 
above described error in the Judicial Code is 


corrected by some other Congressional enact- 
ment. 
ALBERT H. WALKER. 
New York City. 
CHECK AS PAYMENT. 
Mr. Editor: 


In your issue of December ist, under discus- 
sion of “Notes of Important Decisions,” in the 
ease of Pollak Bros. v. Niall-Heim Co., 72 §&, 
E. 415, decided by the Supreme Court of Geor- 
gia, it occurs to me that the Georgia court is 
eminently correct, and that you have beclouded 
and made a mare’s nest of what is in reality a 
very simple case. You say “There was no trans- 
ference of money in this case, and the fact of 
the collecting bank being the acceptor’s bank 
was out of the ordinary, and, therefore, a 
special instance not contemplated by the bank 
forwarding the draft.” 


If giving a bona fide check on funds in a 
bank is not a transference of those funds, re- 
gardless of whether the check be payable to 
the bank holding the funds, or to Some other 
person or corporation, then I am ready to con- 
fess that I do not know what the requirements 
of a “transference” are. And whether the mat- 
ter of the collecting bank being the acceptor’s 
bank was a special or a usual instance, and 
whether it was contemplated or not by the 
bank forwarding the draft for collection could 
have nothing whatever to do with the merits of 
the case. 

The solution of the matter, 
is simply this: The acceptor of the draft, hav- 
ing parted with his right to his funds, and 
having had the draft stamped “paid” and turn- 
ed over to him by a proper collecting agent, 
has fully discharged his obligation and is no 
longer liable. He could not, by any pretext 
whatever, recover the money from the collect- 
ing bank, and the money has, therefore, been 
transferred by him to the collecting bank. This 
much being settled, the collecting bank now 
becomes liable to the bank that forwarded the 
draft, which we will designate as “the credi- 
tor’s bank,’’ and the creditor’s bank becomes 
liable to the creditor. 

The creditor’s bank was therefore entitled to 
proceed against both the collecting bank and 
the New York bank, if the collecting bank had 
funds in the New York bank. A bank, receiv- 
ing drafts or checks for collection, may and 
does collect them through other banks. These 
other banks are the agents of the receiving 
bank, and becomes liable to it, and it is also 
liable to the holder of the draft or check, for 
any negligence or defalcation of its collecting 
agents. When a collecting bank takes any- 
thing else but money for the discharge of 4 
draft or check, it becomes liable to the receiv- 
ing bank, in the absence of a special agree- 
ment to be allowed to take something else. 
Such special agreements are sometimes made 
during times of financial stringency. 

But in this case the collecting bank took the 
money. It had the money before the acceptor 


it seems to me, 
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gave his check. The giving of the check in 
this case really did not transfer the money 
physically, but simply transferred the right to 
the money. Had the acceptor given a check on 
a different bank, and this check had been taken 
by the collecting bank and the draft marked 
“paid” and turned over to him, the draft would 
have been effectually discharged, and the lia- 
bilities of the collecting bank and the credi- 
tor’s bank would have remained the same. If 
the acceptor’s check had been turned down, 
however, the collecting bank would then have 
a cause of action against the acceptor on his 
check. 

As the case stood before the Supreme Court 
of Georgia, the creditor’s bank was liable to 
the creditor. There can be no question about 
that. The only other liability outstanding is 
the check drawn by the collecting bank on the 
New York bank in favor of the creditor’s bank. 
If there can be any question as to who is liable 
on this, and to whom liable, I am unable to 
see where it can come in. 

Yours very truly, 
Vv. K. WEDGWORTH. 
Ft. Worth, Texas. 


[Note.—Our esteemed correspondent’s thought 
that we “have beclouded and made a mare’s 
nest of what is in reality a very simple case” 
may have some justification as a criticism of aur 
manner of stating a matter. Our readers will 
have, if they are interested, to pass on that. 
But when he asserts that there was “a very 
simple case,””’ we beg to refer to the fact that 
the Georgia court and the court in which there 
was an intervention decided it in directly op- 
posite ways. Furthermore, we call attention 
to what the Georgia court, which he is uphold- 
ing, says of payment by check: “We recognize 
the general rule that an agent authorized mere- 
ly to collect a demand or to receive payment 
of a debt cannot bind his principal by any ar- 
rangement short of an actual collection and re- 
ceipt of the money.” ‘Therefore we say, if the 
acceptor had given his check on some other 
bank, the law advised him that that check was 
not payment until the agent authorized to col- 
lect reduced it to cash. If the other bank had 
closed its doors before the check was presented, 
the general rule above spoken of would have 
applied, though the drawer of the check had 
funds there more than sufficient to meet it. 
Therefore the Georgia court makes the circum- 
Stance of the collecting bank receiving a check 
on itself the controlling factor in the _ case, 
though nothing but book-keeping occurred to- 
Show a transference of funds. We think our 
correspondent is confused between what con- 
stitutes an assignment or setting over of funds 
by the drawer of a check, and its actual pay- 
ment on presentation. As we understand the 
effect of the former, the holder of a _ check 
Would merely be a creditor and in case of in- 
Solvency he would be paid a dividend. If, how- 
ever, a bank as a collecting agent collects a 
check, the sum realized thereon would be a 
trust fund to be turned over to the owner, dol- 
lar for dollar. Under the title Assignments, 2 
Am. & E. Encye., 1064, et seq., will be found 
cases cited on variance in doctrine, regarding 
unaccepted or uncertified checks. But even as 
‘o courts holding they constitute assignments, 
the only right given is for the holder to sue, 








in law or equity, for the amount. But a col- 
lecting agent is not authorized to exchange his 
principal’s demand for a mere right of action. 
His only authority is to collect money. So we 
again express our agreement with the Georgia 
court upon its expression of the general rule 
and our disagreement with it as to the circum- 
stances justifying a departure from that rule. 
The Georgia court reasoned along no such lines 
as does our correspondent, but on the contrary 
expressly repudiated such reasoning. This ques- 
tion appears to us so interesting that we would 
be glad to hear from our correspondent further. 
—FEditor.] 








BOOK REVIEWS. 


AMERICAN DIGEST. VOL. 11. KEY NUMBER 
SERIES. 


This volume, of the usual size (2,881 pages), 
prolongs the story of the immense judicial grist 
in decision by American courts. Just to think 
that a mere digest of decisions rendered from 
February ist, 1911, to May 31st, 1911, in fine 
type is so tremendous! What a greatly larger 
bulk of opinion writing does not this digest 
represent? And yet how confidently is reli- 
ance placed on his ability by the practitioner 
to find whether or not the exact point in which 
he is concerned has been ruled upon and by 
means of the Key Number to trace every varia- 
tion and shadow of turning in such ruling. 
The more we looked, the more our wonder grew 
how one little key holds all they knew. This 
Key-number system has been established so 
firmly on a foundation of ‘necessity that it is 
difficult to think of anything new to say about 
it. It does so much talki g for itself that an 
editor like us feels himself outclassed. 

Therefore, we will simply say, as we have 
before, this is one of the series by West Pub- 
lishing Co., St. Paul, Minn.—this number being 
of 1911. 








HUMOR OF THE LAW. 


Trust Magnate—Is the morning mail in? 

Secretary—Yes. 

T. M.: Very well. Credit up the checks, 
throw the appeals for help into the waste- 
basket, and turn the indictments over to our 
lawyers to be quashed.—Puck. 


“These kids I teach aren’t a bit slow,” ob- 
served a school teacher yesterday. “In fact, 
I’m afraid they read the papers. The other day 
I proposed the following problem to my arith- 
metic class. 

“A rich man dies and leaves $1,000,000. One- 
fifth is to go to his wife, one-sixth to his son, 
one-seventh to his daughter, one-eighth to his 
brother and the rest to foreign missions. What 
does each get? 

“*S lawyer,’ said the littlest boy in the class, 
promptly.”—Ex. 
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1. Adverse Possession—Overflow.—An over- 
flowing by water of land claimed under a deed 
by the person causing the overflow may be an 
act of adverse possession.—La Roque v. Ken- 
nedy, N. C., 72 S. E. 454. 


2. Assignments—Personal Services.—A con- 
tract for personal services is not assignable, so 
that the assignee may command the labor of 
one who has never agreed to serve him.—Board 
of Education of Borough of Flemington v. State 
Board of Education, N. J., 81 Atl. 163. 


3. Attachment—Burden of Proof.—Affidavits 
for defendant in attachment, traversing affi- 
davits of purpose to remove property from the 
State with intent to defraud, place the burden 
on plaintiff to show such intent.—Piper  v. 
Wade, S. D., 132 N. W. 786. , 


4. Registered Bonds.—Where bonds may 
not be reached by attachment, because regis- 
tered in the names of third persons, equity held 
without power to change the registration at 
the instance of attaching creditors——De Bearn 
v. De Galard de Brassac de Bearn, Md., 81 Atl. 
222. 

5. Auctions and Auctioneers—Tender.—A 
purchaser at auction for cash or approved notes 
cannot recover the goods until he has paid in 
cash, or tendered an acceptable note.—Daly v. 
Crawford, 131 N. Y. Supp. 220. 

6. Bailment—Gratuitous Bailee.—Defendant, 
even as gratuitous agent, held bound to obey 
instructions of plaintiff, as principal, to pro- 





cure insurance on property stored.—Schroeder 


v. Mauzy, Cal., 118 Pac. 459. 


7. Banks and Banking—Presumptions.—Fundg 
deposited in a bank on a checking account are 
not presumed to remain there any length of 
time.—Lafayette Trust Co. v. Haldane, 131 NW, 
Y. Supp. 171. 


8. Bankruptey—Exemptions.—Under Bank- 
ruptey Act, property which, at the date of ad- 
judication, was exempt under the laws of the 
state, does not pass to a trustee, and he cannot 
thereafter become vested with any right there- 
in.—In re Orear, C. C. A., 189 Fed. 888. 


9. Exemptions.—On bankruptcy of a firm, 
one of the partners could not be allowed as ex- 
emptions more than he put into the business,— 
In re Rutland Grocery Co., D. C., 189 Fed. 765, 


10. Partnership.—Claims against a bank- 
rupt by a former partner arising out of the 
partnership business can only be allowed on an 
accounting and _ settlement of such business, 
which may be had before a referee.—In_ re 
Hirth, D. C., 189 Fed. 926. 

11. Receivers.—A court of bankruptcy has 
jurisdiction to appoint a receiver on the filing 
of an involuntary petition, though the alleged 
bankrupt is subsequently held not subject to 
bankruptcy proceedings, and may in its dis- 
cretion pay the costs of the proceeding, includ- 
ing compensation to the receiver and his attor- 
ney from the funds in his hands.—In re Went- 
worth Lunch Co., D. C., 189 Fed. 831. 

12. Bills and Notes—Attorney Fees.—A stipu- 
lation for attorney’s fees in a note will be en- 
forced only to the extent of making a reason- 
able allowance.—Holston Nat. Bank v. Wood, 
Tenn., 140 S. W. 31. 

13. Construction.—A note which upon its 
face refers to a mortgage, to the terms and 
conditions of which it is subject, in effect makes 
the note and the mortgage one instrument.— 
Hull v. Angus, Or., 118 Pac. 284. 

14. Notice—That a note recited that it 
was in consideration of the erection of a build- 
ing for the maker was not sufficient to put the 
indorsee on inquiry as to its invalidity.—Hous- 
ton v. Keith, Mass., 56 So. 336. 

15. Partial Assignment.—A partial assign- 
ment of one’s interest in a note is not binding 
on the maker, unless accepted by him.—Shear- 
er v. Shearer, Ga., 72 S. E. 428. 

16. Renewal.—There is a _ presumption, 
when a note is renewed in due course at a bank 
by the note of the same maker and indorser, 
that the old note is paid, if taken up; but such 
presumption may be rebutted by facts and 
circumstances showing a different intent on the 
part of all the parties.—In re O’Neil, D. C., 189 
Fed. 1010. 

17. Surety.—A surety or accommodation 
indorser, executing his own note to the holder 
of the note in extinguishment thereof, held en- 
titled to recover from the principal the amount 
of the note, before payment of his own note.— 
McDonough v. Nowlin, Cal., 118 Pac. 463. 


18. Surety.—One signing a note as princl- 
pal, jointly and severally with the debtor of 4 
debt then due, is a surety, and not an accom- 
modation indorser.—Linton v. Chestnutt-Gib- 
bons Grocer Co., Okl., 118 Pac. 385. 
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19. Want of Consideration.—The essence 
of the defense that a note is an accommodation 
note held want of consideration.—First Nat. 
Bank v. Engerbretson, S. D., 132 N. W. 786. 

20. Brokers—Authority.—Authority to agent 
to make sale of land held not to authorize agent 
to bind owner by written contract for cash 
payment on satisfactory showing by vendor as 
to title—Van Winkle v. Harris, Ga., 72 S. E. 
424. 

21. Cancellation of Instruments—Evidence.— 
In action to cancel deed, specific averment that 
grantee did not intend when he made a promise 
to carry it out, held not necessary where it can 
be inferred from facts alleged.—Blackburn v. 
Morrison, Okl., 118 Pac. 402. 

22..——Laches.—Where plaintiffs in equity to 
rescind contract, have been guilty of unreason- 
able delay, they must prove good grounds for 
the delay.—Skinner v. Scott, Okl., 118 Pac. 394. 

23. Carriers of Goods—Freight Rates.—A 
freight rate contracted for, which is less than 
that fixed by the Interstate Commerce Commis- 
sion, and posted, is not binding, and goods may 
be held by the carrier until the legal rate is 
paid.— Sutton v. St. Louis & S. F. R. Co., Mo., 
140 S. W. 76. 

24. Carriers of Passengers—Ejection.—A 
earrier held without authority to eject a mother 
and her remaining children from the train, be- 
cause one of the children had been killed by 
a rifle ball shot at the train.—Leek v. Northern 
Pac. Ry. Co., Wash., 118 Pac. 345. 

25.——Jury Question.—Where the facts are 
Such that all reasonable minds must draw the 
conclusion that a party was guilty of contribu- 
tory negligence, the court may determine the 
question.—Pruitt v. San Pedro, L. A. & S. L. R. 
Co., Cal., 118 Pac. 223. 

26. Centracts—Breach.—A voluntary act, ren- 
dering performance of an executory contract 
impossible, held to constitute a breach for 
Which an action will lie—Ga Nun v. Palmer, N. 
Y., 96 N. E. 99. 

27.—Election of Remedy.—One induced to 
exchange property by fraud must elect whether 
to disaflirm and be reinstated to his former po- 
sition, or affirm and sue for damages.—Elgin v. 
Snyder, Or., 118 Pac. 280. 

28.——Public Policy.—The law will not ordi- 
narily enforce contracts made in violation of 
positive law or decree the recovery of money 
paid on such contracts.—Michener v. Watts, 
Ind., 96 N. E. 127. 


29. Corporations—Collateral Attack.—Where 
the issuance of a certificate of organization by 
the Secretary of State is conclusively shown in 
an action against it and stockholders to have 
title to the stock quieted in plaintiff, the valid- 
ity of the corporate organization cannot be 
questioned by defendant.—Rogers v. Penobscot 
Mining Co., S. D., 132 N. W. 792. 

80.—Constructive Trust.—Where one cor- 
Poration owns all the stock of another the lat- 
ter may be said to represent it in an action to 
enforce a constructive trust.—Lucia Mining Co. 
Vv. Evans, 131 N. Y. Supp. 280. 

31.—Estoppel.—Stockholder, receiving divi- 
dend out of capitat stock, held not estopped 
from complaining of declaration and payment 
of dividend.—Van Vleet v. Evangeline Oil Co., 
La., 56 So. 343. 





32. Evidence.—A company asserting that 
its general manager making a contract was 
without authority so to do may show the au- 
thority of its manager.—Nortonville Coal Co. v. 


_ Sisk, Ky., 139 S. W. 1086. 


33. Evidence.—A corporation, sued for ser- 
vices of an officer, could show that the direc- 
tors did not understand or expect that he was 
to be paid, and that the services were rendered 
as president or director.—Marcy v. Shelburne 
Falls & C. St. Ry. Co., Mass., 96 N. E. 130. 


34. Criminal Law—Conspiracy.—In a pros- 
ecution for larceny, accomplished by means of 
an alleged conspiracy, evidence of a prior lar- 
ceny by some of the same conspirators held 
properly admitted, when limited to considera- 
tion as to the scope and purpose of the conspir- 
acy, if otherwise established.—State v, Dobbins, 
lowa, 132 N. W. 805. 

35. Conspiracy.—One charged with conspir- 
acy may be indicted and tried separately, 
though the crime be one which can be commit- 
ted only by a combination of persons.—State v. 
Poder, Iowa, 132 N. W. 962. 


36. Contributory Negligence.—The doctrine 
of contributory negligence has no place in a 
prosecution for manslaughter resulting from an 
automobile accident on the public streets.— 
Bowen v. State, Ark., 140 S. W. 28. 

37. Drunkenness.—lIf the intent to steal is 
present, drunkenness is no excuse for the crime, 
though the intent be caused by the drunken- 
ness itself.—Walker v. State, Ga., 72 S. E. 446. 


38. Pure Food.—That milk sold, which was 
below the statutory standard, was commercially 
pure held no defense to a prosecution for sell- 
ing contrary to the statute-—Commonwealth v. 
Phelps, Mass., 96 N. E. 69. 

39. Res Gestae..—That declarant is a girl 
of tender years held to be taken into considera- 
tion in determining whether her declarations 
are so free from suspicion of device or after-— 
thought as to be admissible as res gestae.—Ber- 
ry v. State, Ga., 72 S. E. 433. ‘ 

40. Similar Acts.—In a prosecution for 
pursuing the business of selling intoxicating 
liquors in prohibition territory, evidence or 
sales other than those alleged held admissible. 
—Stephens v. State, Tex., 139 S W. 1141. 

41. Courts—Removal of Action.-Where the 
joinder of an indispensable party will oust jur- 
isdiction of federal court for diversity of citi- 
zenship, the party seeking relief must proceed 
in a state tribunal.—Carson v. Allegany Win- 
dow Glass Co., C. C., 189 Fed. 791. 

42. Damages—Measure of.—A woman injured 
in a collision while a passenger on the vessel 
in fault is not deprived of the right to full 
recovery of damages because her physical con- 
dition made her injuries more painful, or ren- 
ders her less capable of a prompt recovery.— 
The Little Silver, D. C, 189 Fed. 980. 

3. Deeds—Burden of Proof.—The legitimate 
children suing to set aside a deed executed by 
their father, since deceased, to an illegitimate 
child, have the burden of proving incapacity or 
want of consideration or fraud relied on as 
grounds for relief—Hopkins v. Blackburn, Ky., 
139 S. W. 1065. 

44. Divoree—Cruel and Inhuman Treatment. 
—That defendant, a physician, fraudulently in- 
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duced his wife to believe that it was unsafe for 
her to bear children, and to submit to various 
operations producing miscarriages, held to 
constitute cruel and inhuman treatment, suffi- 
cient to entitle her to a separation.—Sheldon v. 
Sheldon, 131 N. Y. Supp. 291. 


45. Rabbinical Decree.—A foreign rabbini- 
eal divorce will be recognized in New York, if 
it is a legal and valid document.—Saperstone v. 
Saperstone, 131 N. Y. Supp. 241. 


46. Easements—Merger.—Where a passway 
had been used for 4 or 5 years, and the owner 
of the servient estate then rented the dominant 
estate, and used the way over his own land as 
a tenant of the owner of the dominant estate, 
there was no merger or extinction of the way. 
—Rogers v. Flick, Ky., 139 S. W. 1098. 

47. Eminent Domain—Damages.—Where prop- 
erty wrongfully destroyed may be put to more 
than one use, and its value for one purpose ex- 
ceeds that for another, the owner may recover 
the larger amount.—Chase v. Hoosac Tunnel & 
W. BR. Co., Vt, 81 Atl. 336. 

48. Damages.—The owner of land con- 
demned for a railway right of way is entitled 
to damages covering the increased cost of 
transporting shingle bolts from the remaining 








land.—Chicago, M. & P. S. Ry. Co. v. Thayer, 
Wash., 118 Pac. 318. 
49.——-Railroad Right of Way.—A _ railroad 


has in effect absolute ownership of its right of 
way obtained by condemnation, so long as it is 
used for raiiroad purpose, by it or by its law- 
ful successors.—Boston & M. R. R. v. Hunt, 
Mass., 96 N. E. 140. 

50. Equity—Master's Findings.—Where none 
of a master’s findings are necessarily inconsis- 
tent with his subsidiary findings, his findings 
of fact upon the unreported evidence cannot be 
reviewed on exceptions to the report.—Hughes 
v. Northampton St. Ry. Co., Mass., 96 N. E. 77. 


51. Estoppel—What Constitutes.—An essen- 


tial element of an estoppel is that the party 
relying thereon has been prejudiced by the 
conduct of the other party.—Dumont v. Peet, 
Iowa, 132 N. W. 955. 

52. Evidence—Admissions.—In a suit to en- 


force a constructive trust, statements made by 
the grantor, prior to his death, to defendant 
concerning terms of the trust agreement, and 
her assent thereto, held admissible against her. 
Lauricella v. Lauricella, Cal., 118 Pac. 430. 
Expert Testimony.—Rate of speed ofa 
freight train while passing a crossing is a mat- 
ter upon which a witness is not required to 
show a high degree of expert knowledge before 
being allowed to testify.—Ressler v. Wabash R. 
Co., Iowa, 132 N. W. 827. 

54. Written Contract.—Before parol evi- 
dence alleged to contradict or vary a written 
contract can be excluded, it must be shown that 
there is in fact a subsisting written contract 
between the parties.—Lavalleur v. Hahn, Iowa, 
132 N. W. 877. f 

55. Executors and Administrators—Recovery 
from Legatee.—A legacy paid before a breach of 
a condition which forfeited it can be recover- 
ed by the executrix of the estate.—Kelley v. 
Winslow, 131 N. Y. Supp. 65. 

56. Exemptions—Proceeds of 











Sale of.—In 





general, the proceeds of exempt property re- 
Sulting from a voluntary sale thereof are not 
exempt, in the absence of a statute providing 
for such exemption.—Union County Inv. Co, y, 
Messix, Iowa, 132 N. W. 823. 


57. Explosives—Blasting.—Though 
operations on adjoining land which render 
property untenable is a nuisance, such opera- 
tion, if essential for the improvement of the 
land on which it is done and performed with- 
out negligence, is not unlawful.—Hieber y, 


blasting 


Central Kentucky Traction Co., Ky., 140 S. W. 
54, 
58. Extradition—Practice.—In extradition 


proceedings it is sufficient that there is some 
evidence to warrant the commissioner in hold- 
ing the accused.—Ex parte Glucksman, C. C, 
189 Fed. 1016. 

59. Fraudulent Conveyances—Preferring Cred- 
itor.—An insolvent debtor held entitled to pre- 
fer a creditor, though it exhausts the whole of 
his property.—National Surety Co. v. Udd, 
Wash., 118 Pac. 347. 

60. Guardian and Ward—Procedure.—Though 
attempt of testatrix to appoint guardian of 
grandchildren is abortive, intent to provide for 
Management of property during minority of in- 
fants will be carried into effect.—In re Scoville, 
131 N. Y. Supp. 205. 

61. Habeas Corpus—Release.—Where the 





prisoner was arrested for violating one stat- 
ute, and his conduct as set out in the com- 
plaint clearly showed a violation of another 
statute, he could not secure his liberty by 


habeas corpus.—In re Miller, Cal., 118 Pac. 242. 
62. Homicide—Dying Declarations.—If a de- 
eedent’'s declarations were made under a con- 
viction of impending death, the length of time 
elapsing between the declarations and death is 
immaterial.—State v. Brumo, Iowa, 132 N. W. 
817. 
63.——Manslaughter.—Manslaughter, 
of the absence of malice, is regarded as a dis- 
tinct crime, and not a mere degree of murder, 


because 





though included therein.—State v. Brown, Iowa, 
132 N. W. 862. 
64. Injunction—Scope of.—An owner of real 





property, appropriating or interfering with the 
property rights of another, may be compelled 
to undo, as far as possible, the wrong done 
and to pay damages therefor.—Kershishian Vv. 
Johnson, Mass., 96 N. E. 56. 

65. Insane Persons—Next Friend.—In an ac- 
tion by an insane person by his next friend ap- 
by the court, the next friend, unless 
guilty of bad faith or mismanagement, is not 
liable to costs——Hockaday v. Lawrence, N. C. 
72 S. E. 387. 

66. Insurance—Benefit Societies.—The courts 
may control the payment of funds collected by 
a fraternal benefit association in accordance 
with the rules of law.—Royal League v. Shields, 


pointed 





Ill., 96 N. E. 43. 
67. Estoppel.—Policy holders in a_ life 
company, who acquiesce in their transfer to 


another company by paying premiums to it 
without objection, are estopped, in the absence 
of fraud to thereafter maintain a suit based 
on a repudiation of the new contract.—Wat- 
son v. National Life & Trust Co., Cc. C. A., 189 
Fed. 872. 
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68. Waiver.—In_ general, the taking of 
proofs and promising to pay a fire loss oper- 
ates as a waiver of a breach of covenant with 
reference to keeping accurate books and in- 
ventories.—Oehler vy. Phoenix Ins. Co. of Hart- 
ford, Conn., Mo., 139 S. W. 1173. 

69. Waiver.—Where an insurer denies all 
liability, proof of loss is not necessary to the 
maintenance of an action on the policy.—Shaw- 
nee Fire Ins. Co. v. Roll, Ky., 140 S. W. 49. 

70. Judgment—Assignability.—At common 





law a judgment was not assignable, so as to 


vest the legal title in the assignee, but vested 
an equitable interest, which the law would 
protect.—Cowie v. National Exch. Bank, Wis., 
132 N. W. 900. 

71; Res Judicata.—Where a dismissal of 
a prior action might properly have been enter- 
ed on the ground that the evidence produced 
by plaintiff failed to make out a case, it would 
be presumed, in the absence of anything else 
appearing, that nothing else was determined. 
—Matson v. Poncin, Iowa, 132 N. W. 970. 

72.—Res Judicata—If a contract claim 
sued on is entire, the fact that all the items 
of damage cannot be proved when suit is 
brought, or all the damage has not been suf- 
fered, will not authorize a second action to re- 
cover such items of damage.—Abbott v. 76 
Land & Water Co., Cal., 118 Pac. 425. 

73. Libel and Slander—Evidence.—In an ac- 
tion for Slander relating to plaintiff’s condi- 
tion on July 19, 1909, evidence of his gross 
intoxication a month previous held admissible. 
—Miller v. Hamilton Brown Shoe Co., S. C., 72 
8. E. 397. 





74.——Mitigation.—In an action for libel, 
there can be no mitigation of actual damages. 
—Osterheld v. Star Co., 131 N. Y. Supp. 247. 

75.——Pleading.—General damages need not 
be pleaded or proved in an action for dam- 
ages resulting from words slanderous per se.— 
Fields v. Bynum, N. C., 72 S. E. 449. 

76.——Pleading.—A plea of justification in 
Slander should aver the truth of the charge, 
rather than defendant’s belief in its truth.— 
Mulvaney v. Burroughs, Iowa, 132 N. W. 873. 

77.——Privilege.—‘Qualified privilege” ex- 
tends only to statements made in the discharge 
of a duty to an interested person and with a 
belief in their truth.—Bingham v. Gaynor, N. 
Y.,, 96 N. EL 84. 

78. Express Malice.—Absence of express 
malice does not avoid liability for compensa- 
tory damages for slander.—Driessel v. Urkart, 
Wis., 182 N. W. 894 

79. Limitation of Actions—New Promise.— 
In an action on a note, where defendant plead- 
ed limitations, plaintiff could introduce a let- 
ter from defendant promising to pay in the fu- 
ture, and showing that the letter referred to 
the note in suit.—Lord v. Jones, Me., 81 Atl. 
169. 





80. Malicious Prosecution—Probable Cause. 
~In an action for malicious prosecution that 
prosecutor sought advice of counsel held to 
show probable cause notwithstanding subse- 
quent acquittal of accused.—El Reno Gas & 
Electric Co. vy. Spurgeon, Okl., 118 Pac. 397. 

81. Master and Servant—Breach of Contract. 
—Where plaintiff's commissions under a _ per- 
centage contract are due monthly, defendant’s 
refusal to pay them at the end of each month 
on plaintiff's demand justifies plaintiff in leav- 
ing during the term of employment.—Dore v. 
wave Rock Mineral Spring Co., Wis., 132 N. 





82. Burden of Proof.—The burden is on 
an employer sued for personal injury to show 
a rule requiring the employee to protect him- 
self, and the latter’s violation thereof.—Pinck- 
aoe, Atlantic Coast Line R. Co., S. C., 72 S. 


83. Contributory Negligence.—A foreman 
cannot hold his employer liable for injuries 
from his own negligence in operating the ma- 
chinery without a proper appliance.—Allen v. 
S. H. Bolinger & Co., La., 56 S. W. 321. 


84. Hours of Service.—A telegraph office 
of a railroad company doing an_ interstate 
business which was closed in each day of 24 
hours four times for a period of one hour each 
only is one operated continuously night and 
day within the meaning of section 2 of the 
hours of service act.—United States v. St. 
Louis Southwestern Ry. Co. of Texas, D. C, 
189 Fed. 954. 


85.——Ordinary Care.—Employees of ordinary 
intelligence must know and act upon those 
natural laws and physical facts which are al- 
ways recognized by persons of like intelligence, 
—Hynes v. Holt Lumber Co., Wis., 132 N. W. 
889. 


86. Rules for Employees.—An employer's 
negligence in failing to promulgate rules as 
affecting liability for personal injury must ‘be 
pleaded and proved.—Edgar v. Brooklyn 
Heights R. Co., 1381 N. Y. Supp. 286. 


87. Vice Principal.—The act of one in- 
trusted with superintendence as his principal 
duty in starting a machine which had been 
stopped at the usual time for a servant to 
clean is not the act of a fellow servant.— 
Kushnizki v. New England Biscuit Co., Mass., 
96 N. E. 67. 


88. Mechanics’ Liens—Estoppel.—A building 
contractor, obtaining a mortgage on the prop- 
erty and assigning the same, held estopped 
by the assignment from asserting a contrac- 
tors’ lien as against the assignee.—Davis  v. 
Bartz, Wash., 118 Pac. .334. 

89. Pleading.—In action to enforce ma- 
terialman’s lien, it should be alleged that the 
contract price was equal to or greater than 
the amount of _ lien.—Methodist Episcopal 
Church South v. Dudley Sash, Door & Lumber 
Co., Ga., 72 S. E. 480. 

90. Mortgages—Assumption of.—A payment 
of a mortgage by one assuming its payment as 
a part of the purchase price held to inure to 
the benefit of all parties in interest.—Belk v. 
Fossler, Ind., 96 N. E. 15. 

91. Contingent Liability.—-When mortgage 
absolute on its face is accompanied with a 
contemporaneous written agreement changing 
the liability to a contingent liability only, in 
action on the mortgage the happening of the 
contingency must be shown.—Citizens’ Bank & 
Trust Co. v. Dill, Okl., 118 Pac. 374. 

92. Specific Lien.—Where a receiver is ap- 
pointed at the instance of a junior incum- 
brancer, he has a specific lien on the rents, 
and to that extent obtains a preference over 
the first general mortgagee.—Abrahams ev. 
Berkowitz, 131 N. Y. Supp. 257. 

93. Navigable Waters—Meander’ Line.— 
Where a patent to public land called for the 
meander line of a river as located in a survey 
made some years earlier, the patentee took 
only to the high-water mark described in the 
survey with such accretions as might have 
been added since.—Bouchard y. Abrahamsen, 
Cal., 118 Pac. 233. 

94. Negligence—Liability.—Where a servant 
of a steel company was killed by the collapse 
of a concrete pier, defendant was liable only 
in case it was established that the giving way 
of the pier was due to the use of improper ma- 
terial or to the improper mixing of materials 
good or bad.—Hollenback v. Hand, C. C., 189 
Fed. 929. 

95. Volenti Non fit Injuria—The defense 
of volenti non fit injuria to an action for neg- 
ligent injury is an affirmative defense, which 
must be pleaded by defendant.—Leary v. Wil- 
liam G. Webber Co., Mass., 96 N. E. 136. 
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96. Notaries—Surety.—The sureties on a no- 
tary’s official bond held liable for damages to 
the assignee of a mortgage by a false certifi- 
cate of acknowledgment.—Wilson y. Gribben, 
Iowa, 132 N. W. 849. 

97. Partnership—Surviving Partner.—A sur- 
viving partner unnecessarily delaying the set- 
tlement of the firm affairs held _ properly 
chargeable with interest.—Harrah v. Dyer, Ind., 
96 N. E. 41. 

98. Partition—Bidders at Sale.—A bidder at 
a partition sale held entitled to refuse to pay 
the price of his bid on discovering a mistake 
as to tracts erroneously included in the sale.— 
McDonald v. Byrnes, Wis., 132 N. W. 888. 


99. Perpetuities—Suspension of Alienation.— 
Legacy to hospital with directions to executors 
to retain the amount for five years after tes- 
tator’s decease held void, where no such hos- 
pital existed at his death, as a suspension of 
power of alienation.—Southampton Hospital 
Ass’n. v. Fordham, 131 N. Y. Supp. 91. 

100. Pledges—Conversion.—Though a pledgee 
of collaterals cannot purchase at his own sale, 
yet, if he does’ s6, so long as he retains pos- 
session and control of the same, the purchase 
does not amount to a conversion.—Holston Nat. 
Bank v. Wood, Tenn., 140 S. W. 31. 

101. Post Office—Carriage of Mail.—A railroad 
company carrying United States mails under 
contract with the government, though not li- 
able for the loss thereof as a common carrier, 
may nevertheless be liable therefor ex contrac- 
tu.—United States v. Atlantic Coast Line R. Co. 
cS ¢&, 100 Fea. TFA 

102. Prineipal and Surety—Extension.—The 
extension of a note, when due, for 30 days is 
a sufficient consideration for a surety’s obliga- 
tion.—Linton v. Chestnutt-Gibbons Grocer Co., 
Okl., 118 Pac. 385. 

103. Railroads—Safe Places.—Failure to keep 
freight depot in a reasonably safe condition for 
persons coming thereon to transact business is 
actionable negligence if injuries result.—Autry 
POOR... BCA anc tOO BB. ncn, nce rere 
v. Atlantic Coast Line R. Co., N. C., 72 S. E. 
380. 








104.——-Setting Out Fire.—Failure of a prop- 
erty owner to repair buildings destroyed by 
fire set from a railroad engine so as to make 
them less combustible or remove weeds, etc., 
from his premises, is not contributory negli- 
gence, barring a recovery.—Wyatt v. Seaboard 
Air Line Ry., N. C., 72 S. E. 383. 

105.———-Statutory Signals.—A traveler at a 
railroad crossing may rightfully assume that 
the statutory signals will be given.—Engleman 
v. Boston & M. R. R., Mass., 96 N. E. 73. 

106.——Fencing Right of Way.—Neither at 
common law or by statute is a railroad com- 
pany under any duty to fence its right of way 
for the protection of persons traveling near it. 
—Khinoveck v. Boston & M. R. R., Mass., 96 
N. E. 52. 

107. Release—Unpaid Check.—The mere giv- 
ing of an unpaid check or draft to an injured 
employee, without any agreement or under- 
standing that it should be received in discharge 
of plaintiff's claim against his master, is not 
prima facie evidence of discharge.—Isackson Vv. 
Lovell, Minn., 132 N. W. 918 

108. Removal of Causes—Diversity of Citizen- 
ship.—An employee's action for personal in- 
juries, brought in Texas by a resident of Okla- 
homa against a Missouri corporation, held not 
removable to the federal court.—St. Louis & S. 
F. R. Co. v. Casselberry, Tex., 139 S. W. 1161. 


109. Replevin—Special Property.—Replevin 
will not lie, if defendant has a special property 
in the goods, entitling him to immediate pos- 
session, such as a railroad company's right to 
hold goods for payment of freight.—Sutton v 
St. Louis & S. F. R. Co., Mo., 140 S. W. 76. 


110. Sales—Delivery.—The parties to a con- 
tract of sale in good faith may agree on an- 
other place than that where goods are to be 
delivered at which the market price is to be 
fixed for the determination of damages for fail- 
ure to deliver.—L. Harvey & Son vy. Pettaway, 
N. C., 72 S. EB. 364. 


























111. Delivery to Carrier.—The uncondition- 
al delivery of goods by a seller to a common 
carrier, to be transported and delivered to the 
purchaser, held a delivery to the purchaser, 
which passed title.—Hill Veneer Co. v. Monroe, 
Cc. C., 189 Fed. 834. 


112. Reasonable Time.—A written contract 
by which the seller agrees to “telegraph this 
order to thé factory and use all means to in- 
sure prompt delivery,” is a contract to deliver 
within a reasonable time.—Hoffman v. Tribune 
Pub. Co., Wash., 118 Pac. 306. 


113. Refusal to Accept.—If the seller elects 
to sell the goods upon the buyer’s refusal to 
accept them, he must, in addition to Selling 
within a reasonable time, use due diligence to 
make them bring a fair price.—J. Zinsmeister 
& Bro. v. Rock Island Canning Co., Ky., 139 § 
W. 1068. 

114. Warranty.—Where a contract for the 
sale of seed peas expressly provided that there 
was no warranty of description, the buyer could 
not recover damages because the seed delivered 
was not true to name.—Leonard Seed Co. y, 
Crary Canning Co., Wis., 132 N. W. 902. 

115. Warranty.—A seller of an _ animal 
warranted sound held liable for the expenses 
incurred by the buyer in treating the animal. 
—Leavell v. Coleman, Ky., 139 S. W. 1079. 

116. Specifie Performance—Description of 
Property.—A contract for the sale and purchase 
of real estate indefinitely described held sub- 
ject to specific performance where the facts suf- 
ficiently identify the property.—Saul v. Moscone, 
Cal., 118 Pac. 452. Fj 

117. Misrepresentations.—Misrepresentation 
sufficient to prevent specific performance of 4 
contract to convey land need not be such as to 
operate to the pecuniary prejudice of the ven- 
dor, but may relate to the personality of the 
vendee.—Siess v. Anderson, Mo., 139 S. W. 1178. 

118. Practice.—Where a title involves legal 




















questions as to the construction or legal effect . 


of written instruments, they may be determin- 
ed in an action for specific performance.—Dana- 
her vy. Hildebrand, 131 N. Y. Supp. 127. 

119. Telegraphs and Telephones—Delivery of 
Message.—Where a_ telegram is sent in the 
care of another person, it is not sufficient to 
make inquiry for the sendee at the place of 
business of such person, if it is not delivered 
to him.—Kivett v. Western Union Telegraph 
oo, xc. 72h BB. S88. 

120. Place of Contract.—That a death mes- 
sage was sent from Missouri, where damages 
for mental’ anguish are not allowed, held aot 
to prevent a recovery for mental anguish for 
failure to deliver the message in Arkansas.— 
Western Union Telegraph Co. v. Chilton, Ark. 
140 S. W. 26. 

121. Torts—Damages.—Where several persons 
have separately contributed to the obstruction 
of a water course, plaintiff, in a suit against 
each, may recover the proportionate extent to 
which such defendant contributed to the injury. 

~Wm. Tackaberry Co. v. Sioux City Service 
Co., Iowa, 132 N. W. 945. 

122. Trusts—Public Policy.—The enforce- 
ment of a constructive trust is not against pub- 
lic policy, where the effect is to indirectly carry 
out a parol trust to convey land.—Lauricella V. 
Lauricella, Cal., 118 Pac. 430. 

123. Wendor and Purchaser—Notice.—Actual 
possession of property by defendants as as 
signees of a lease at the time the fee was con- 
veyed to plaintiff held notice to plaintiff of de- 
fendants’ rights.—Field v. Copping, Agnew & 
Scales, Wash., 118 Pac. 329. 

124. Waters and Water Courses—Irrigation. 
—No right exists to construct a second ditch 
for irrigation purposes over lands traversed by 
one ditch, if the first ditch can be made to 
answer the purpose.—Walker v. Anderson, Neb. 
132 N. W. 937. P 

125. Wills—Undue Influence.—Where a wife's 
will followed an antecedent contract, depriving 
her of her distributive share in her husband's 
estate, the contract was admissible only to show 
that the will was not the product of undue in- 
fluence.—Pickler v. Wise, Iowa, 132 N. W. 815 
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U. S. Rep., Law ed. books, 50 to 54, incl... 
Wrrmore on lIvidence, 5 volsS.................--..--- 
Wolff’s Constitution and Revised Laws of 
Louisiana, 2 vols., 1904 
KANSAS. 


Reports, new or second-hand. 

aS SS KO area ree ae 

lL. R. A. Digest, 3 vols. of 1 to 70.......... 

uu. R. «., New Series, 32 vols. and Di- 
gest of 1 to 24 z 


MINNESOTA. 
Reports, 25 vols. to N. W. Single Vol- 
MRM TI arena cidencsseetsncicincansiancageehaniacenes 
Municipal Corporation Cases, Annotat- 
GE, BD WIS « ccnctsicansestieccecnieicctenssasnstinks 
“{ICHIGAN. 
Reports, 40 vols. and Chancery, 4 vols. 
ie Tile, a. Satin dieting cdbssioveshajanbinnsshcadkiaseuiaaaall 


MISSOURI SUPREME COURT & COURT 
OF APPEAL. 











Reports, Full set or up to the S. W. 
New or second-hand. ..............2...2....cceeeee0e 
N. W. Digest, 1 vol. of 51 to 60................ 
NEW YORK COMMON PLEAS. 
E. D. Smith, 4 vols 
Hilton, 2 vols 
> ee 2 | ee ee Ses 
NEW YORK COMMON LAW. 
80 vols. in 17 and Digest, 1 vol................ 
pA SER Ie en oe iad 
NEW YORK CRIMINAL LAW. 
Were: Wee ec hee 
Disney, vol. 1, “Ohio’’.... ‘ 
Handy, 2 vols. in 1, 
Rapalje’s & Mack's Railway Digest, 8 
Ds . hedctnsnstiictiseptininncigucatennapctbenatpicnsignaithannbiaiel 
VHIO AND OHIO STATE, 
6S webs. (aineie) to MN. B............. 
RHODE ISLAND. 
Reports, Vols. 16 20 FB......-.........0:-.sccedsiieencs 
SOUTHERN REPORTER DIGEST, 1 vol. 
of 1 to 15 
TEXAS SUPREME COURT. 
Full set or up to the &. W........:05c2...... 


TEXAS CIVIL APPEALS. 
36 vols., new; vols. 1 to 12, incl., and 21 
Pena NE Se EN LED INTE SE: 
TEXAS APPEALS, CRIMINAL. 
Full set or up to the S. W.; new or 
BROOM TING © ascsntniscctsscrtccciseveccies 
WISCONSIN. 
Reports, 45 vols. and Pinney, 3 vols. to 
N. W. 





















‘econd-hand list, and write us for any book wanted, new or second-hand, 





VERNON LAW BOOK COMPANY, 


Kansas City, Mo. 


Prices are net cash with order, except we will 


10.00 


50.00 


70.00 


Send for our 
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CENTRAL LAW JOURNAL. 




















New Index-Digest | 








to the 


Central Law Journal. 





VOLUMES 55 TO 72 INCLUSIVE 


NOW READY 











Many subscribers, in fact, nearly all subscribers to the 
Central Law Journal, keep the bound volumes. 

These subscribers have been demanding for several years, 
a digest to the volumes since Volume 55. 

So much valuable matter is contained in these volumes 
that subscribers become impatient when unable to find certain 
articles or annotations that they wish to find. 


Not a few of our subscribers have said that with a good 
digest, the last eighteen volumes of the Central i-aw Journal 
are more suggestive and helpful on unusual or difficult ques- 
tions than any other set of books on their shelves. 











The new index covers volumes 55 to 72 
It sells for $3.50 delivered 


Central Law Journal Company 
420 Market St. St. Louis, Mo. 

















